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P R O C E E D I N G S

CHAIRMAN HEATH: Good morning. Thank you

everybody for being here today. My name is Andrew

Heath. I’m the Chairman of the North Carolina

Industrial Commission. With me today are Executive

Secretary Meredith Henderson, who is serving as

rulemaking coordinator, and Commissioners Cheatham,

McDonald, Nance, Young and Ballance. The purpose of

this hearing is to receive comments from the public

regarding rules proposed for permanent rulemaking as

directed by the Legislature and Senate Bill 174,

Session Law 2013-294. We’ve already received some

written comments from the public and the record will

be open to receive additional written comments through

the close of business on February 26, 2014. At this

time we would like to thank a few members of the

public and the Bar who have given recommendations or

input regarding these rules. In particular, we would

like to thank members of the Informal Advisory

Council, Charlton Allen, Larry Baker, Julia Dixon,

Richard Harper, Valerie Johnson and Justin Robertson.

The Commission would also like to thank Executive

Secretary Meredith Henderson who has been

indispensible to the Commission throughout the

rulemaking process. So we very much appreciate
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everyone’s efforts in this matter. Following the

publication of the hearing notice and proposed rules,

three members of the public notified the Commission of

their interest and intent to speak at this public

hearing. Anyone who wishes to speak at this hearing

must sign up with Meredith Henderson so that we have

the correct spelling of your name and can call you in

order to speak. The first speaker today will be

Meredith Henderson, Executive Secretary and Rulemaking

Coordinator followed by the members of the public in

the order that they signed up. Please approach the

podium. Thank you.

MS. HENDERSON: Okay. Good morning. I’m Meredith

Henderson. I’m the rulemaking coordinator for this

batch of rules. I have already given the package of

rules – it’s thirty-six rules that are proposed - to

the court reporter marked as Exhibit 1.

(Exhibit Number 1 is identified.)

The Commission has proposed fifteen rules for adoption

and twenty-one rules for amendment. I’ll spare

everybody the reading of the numbers. They’re –

they’re submitted into the record.

(Exhibit Number 1 is admitted.)

The legislation requiring and authorizing the

Commission to make these rules, as the Chair said, is
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Session Law 2013-294 or Senate Bill 174. The same

legislation also directed the Commission to do this

permanent rulemaking using the time frames and

procedures for temporary rulemaking under North

Carolina General Statute 150B-21.1(a3). The

respective dates for this rulemaking have been as

follows: I have proposed rules were filed with the

Office of Administrative Hearings on January 24th,

2014. They were updated on the Industrial

Commission’s website on January 27th, 2014. They were

e-mailed to the Industrial Commission’s rules Listserv

– or interested person’s Listserv on January 27th as

well. And they were placed on the Office of

Administrative Hearing’s website on January 29th, 2014.

That’s all I have and we can start with the public

comments.

CHAIRMAN HEATH: Do any members of the Commission

have any questions for Ms. Henderson?

MS. HENDERSON: Questions?

CHAIRMAN HEATH: There are no questions. Thank

you.

MS. HENDERSON: Excellent.

CHAIRMAN HEATH: Okay. The first speaker who has

signed up is Julia Dixon on behalf of the North

Carolina Association of Defense Attorneys.
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MS. DIXON: Good morning. Appreciate the

opportunity to be here before the Commission to

provide feedback and comments on the proposed rules.

My name is Julia Dixon with Young Moore and Henderson.

I’m here on behalf of the NCADA as well as members of

the business community including the North Carolina

Chamber, the North Carolina Home Builders Association

and the North Carolina Retail Merchants. We

appreciate the opportunity to provide feedback on all

of these rules. We certainly recognize and want to

thank the Commission as well as the Chairman for his

leadership regarding cost and fees rules. We

recognize that many of the cost and fees rules that

were proposed by a joint group of the plaintiff’s and

defense bar were not revenue-neutral and, therefore,

were not sustainable at this time. However, we remain

committed to trying to find a different source of

funding for the Industrial Commission so that the cost

and fees that are currently assessed against

defendants, in particular, can be alleviated

altogether. We certainly appreciate and recognize the

efforts by the Commission to try to share those costs

and fees, but due to some of the language in the rules

we still believe that the defendants will bear the

bulk of the brunt. And so, again, thank you so much
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for the work that you’ve done to try to lessen the

impact on the employer community. We continue to

encourage you to try to alleviate those costs and fees

in the future if we can find another source of funding

for the Industrial Commission through the General

Assembly. As it relates specifically to some rules, I

sort of have several categories of rules. I’m going

to go in order by rule number, but I do want to just

set out for you my agenda. We will talk about a few

rules that we believe are not consistent with the

instructions of Senate 174. We will also talk about a

few rules that we believe are not in – not consistent

with the Administrative Procedures Act, and then there

are a few minor public policy rules as well. And,

again, I’m going to go rule-by-rule based on number so

– but I did want to give you a feel for what we intend

to talk about. As it relates to Rule .0102, the

official forms, we appreciate that the General

Assembly through Senate 174 instructed the Industrial

Commission to revise the subpoena. We appreciate the

efforts that have been made to do so. Some of the

guidance in 174 was to prevent a subpoena duces tecum

from being served less than thirty days prior to a

hearing. And the reason for that was due to some

discovery abuses post-hearing where that subpoena was
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being used as a fishing expedition for documents from

carriers. We believe that the subpoena does need to

be revised to reflect the various forms of service

which are allowed under the Rules of Civil Procedure

and we appreciate the efforts to include the via

Certified Mail option as well as private process

server. However, the rule - or the subpoena form then

goes on to ostensibly capture all the language for a

typical civil court subpoena which we believe is too

broad, and I won’t go into a lot of detail, but we

believe the instructions under 97-80 through Senate

Bill 174 were to allow for request for production of

documents but to still keep discovery as simple a

summary as may be which the statute requires and we’ve

got some concerns about that form allowing discovery

to become too broad. We will also submit some written

comments, and so some of the comments that I made

today will not be fully reflective of our written

comments, so I just want to point that out. So we may

have some additional comments about Rule – Rule .0102.

As it relates to – oh, and one other note regarding

the subpoena, the draft subpoena in the rule does not

specifically note that a subpoena duces tecum should

not be served thirty days prior to hearing, and so we

feel like that should be added to the subpoena. As it
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relates to Rule .0601, subsection (a) of this rule is

duplicative of 97-18(j). And, again, we would assert

that the APA does not allow for a rule to specifically

regurgitate the same language of the statute and,

therefore, that language is improper. As it relates

to Rule .0603, the Senate Bill 174, the intent of some

of the language to move “plaintiff” and “defendant” to

“moving party” and “non-moving party” was to ensure

that all parties have to respond to a Form 33

regardless of who filed the 33. And so the inclusion

of the language “employee” in that rule – “from the

employee” which is on line four seems to suggest in

some sense that an employee would not have to file a

Form 33. The goal ultimately is for every party to

file a 33R in response to a 33 regardless of who the

moving and non-moving party is. So we would ask that

that minor change be made to reflect that intent. As

it relates to subsections (b)(5) and (6), it indicates

that witnesses need to be listed on the form. We

believe that may be in contravention of some case law

and that it might not be appropriate for that to be in

the rule or on the form. We certainly recognize that

the Form 33R has not been published but would point

that out to the Commission. As it relates to Rule

.0605, the rule seems to suggest that interrogatories



Full Commission Public Hearing, February 24, 2014

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22

WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152

8

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

should relate to matters that are, quote, “relevant to

an issue in dispute or that the requesting party

reasonably believes may later be disputed.” This is

on line thirty-one. We believe that the existing

standard, which is that the information must be

reasonably calculated to leave the discovery of

admissible evidence as appropriate. And so we’re

concerned about the difference in that language. Also

in that same rule it notes that the Commission – this

is on page two, line ten through eleven. It notes the

Commission shall approve the motion in the interest of

justice or to promote judicial economy. This is a

motion on discovery. We believe that that potentially

could open the door to a request for admissions in a

workers’ compensation claim which we don’t believe is

appropriate because, as 97-80 indicates, discovery

should be a summary and simple as it may be. As it

relates to subsection (6) in that rule, again, under

Senate Bill 174 the notion that a subpoena duces tecum

can only be served thirty days prior to the date of

hearing without permission of the Commission, we feel

like the language on page two, line six that says “up

to the time a matter is calendared for hearing” is

inconsistent with – with Senate 174 and the language

in 97-80. We also believe that because of the current
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calendaring system with the Commission that the

language “up to the time the matter is calendared for

hearing” may squelch the opportunity for discovery

which we would be opposed to. As it relates to Rule

609A, we would note that there’s no statutory

authority for subsection C which would require

defendants to retain counsel when a medical motion is

filed. We certainly would encourage our clients to

hire an attorney when that happens but don’t feel that

they should be forced to do so and are concerned about

due process. With regard to the medical motions rule

as it was created and the current procedure, we

recognize that 97-25 and the changes in Senate 174

were verbose. I’ll take the blame for that. We did

try in earnest to create a medical motions process

that would not burden the Commission. That is why

there is a distinguishing language between “informal

pretrial conference” as compared to “informal

telephonic hearing.” Our goal was to create a

gatekeeper who could look at every motion and

determine quickly, “Is this truly an emergency? Is

this merely administrative?” And, if so, hear the

emergency motion. If it’s administrative, kick it to

the appropriate party to hear it. And then if

expedited, to take two to three minutes to determine a
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schedule; when will the informal telephonic hearing be

held, when will deposition deadlines be set and then

to schedule the informal telephonic hearing and move

forward. Based on the current procedure that’s been

put into place by the Commission, every medical motion

is treated as a full-blown informal telephonic hearing

which requires not only preparation by the non-moving

party but by the Commission. And so then part of the

rule also requires that a summary of the medical

testimony be included, which we believe is broader

than the statute. So, again, our goal with 97-25 was

to make it easy for the Commission and, unfortunately,

I believe that it’s – it’s burdensome to not only the

non-moving party but to the Commission, so we would

point that out. As it relates to Rule .0612, as we

understand the Administrative Procedures Act, whenever

a rule has an exception or whenever a rule is going to

be waived, the rule must set out the rationale or the

reasoning that the Commission must come to in order to

find that exception or to waive that rule. We believe

the language on page two, line three, which notes “at

a minimum” takes away that guidance or is in

contravention of the guidance of the APA. The

plaintiff’s and defense bar worked closely together

with members of the business community to come up with
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the list of reasons that the Commission should allow

for an exception and require defendants to pay for

more than two depositions. And the use of the phrase

“at a minimum” ostensibly does away with that list

altogether and would allow the Commission to make that

ruling for whatever purposes. We do not believe that

was appropriate pursuant to the APA. This is just a

general comment not specific to Senate 174 or the APA,

but in Rule .0613, subsection (c) includes a

definition of “cost.” That cost definition appears to

have been brought from Rule .0612. But in Rule .0613

it doesn’t seem to be appropriate because .0613 is

talking about the cost for the payment of the experts.

Therefore, references to the cost affiliated with a

court reporter’s fee or the delivery of a transcript

we believe is not appropriate in .0613. As it relates

to Rule .0701, subsection (h), which is page three,

line thirty-three, contains language that would allow

Commission, quote, “on its own motion” to waive oral

arguments of a party. Again, as noted previously as

it relates to Rule .0612, we believe that the APA

requires the Commission to note the specific criteria

upon which they would waive a rule or waive a list for

an exception and that the inclusion of “on its own

motion” and allowing the Commission to waive oral
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argument without specific list of reasons why the

Commission should do so is inappropriate pursuant to

the APA. Another just slight comment as it relates to

page three, line twenty-six and twenty-seven of Rule

.0701, there is a phrase that indicates “except

motions related to the appellate record.” As you know

and, again, we appreciate the opportunity to provide

comment on cost and fees rules, the defense and

plaintiff’s bar came together and drafted a

recommendation for Rule .0701 and in our draft there

is a reference to the appellate record. In light of

the fact that the Commission did not adopt or publish

the rule that we recommended, we feel like the

reference to “appellate record” is not appropriate in

the current publishing of the rule. On to Rule

10C.0109, this is again an APA comment. Subsections

(b), (c) and (d) all repeat the content of 97-32.2

which we believe is in violation of the APA and

shouldn’t be included in the rule. We would also

point out that subsections (d)(2) and (d)(3) are not

supported by statutory authority. As it relates to

Rule 10E.0103, we would just like to point out that

subsections (b)(3) and a portion of subsection (a)

contain redundant language. It’s almost duplicative

and would recommend that one of the phrases be
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deleted. And, finally, as it relates to Rule

10E.0203, the provision in subsection (2) which is on

line fourteen that notes “unless the parties agree

otherwise,” this relates to a Form 26 and the payment

of the cost or fee related to the submission of the

Form 26. We believe the inclusion of that language in

the rule will merely encourage an employee not to

enter into a Form 26 agreement unless the defendants

agree to pay for that cost and fee. So, again, as we

get back to cost and fees, we certainly appreciate the

efforts by the Commission to try to make those fees

more neutral but believe the language in some of the

rules and the forms as published will have the effect

of continuing to burden the employers only through the

state. And so we remain committed to finding a

different source of funding for the Industrial

Commission as other states are funded so that costs

and fees can be addressed again after the funding has

been addressed and the employers will not be

responsible for fees and costs in the future. Those

are all the comments that we have. We will certainly

present written comments as well which will be a

little more detailed so that if you have questions,

hopefully those written comments will answer them.

But I’m happy to field any questions that the
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Commission may have. Thank you.

CHAIRMAN HEATH: Thank you.

(SPEAKER DISMISSED)

CHAIRMAN HEATH: The next speaker who signed up is

Larry Baker on behalf of the NCADA. I do not see

Larry in attendance. Is there somebody to speak on

his behalf?

MS. DIXON: Larry is not going to be here today.

I speak on behalf of the NCADA as well as the business

community and the members that I spoke of.

CHAIRMAN HEATH: Okay. Thank you. The next

speaker who signed up is Valerie Johnson on behalf of

the North Carolina Advocates for Justice. I do not

see Valerie here.

(CHAIRMAN HEATH CONFERS WITH MS. HENDERSON)

CHAIRMAN HEATH: Okay. Are there any other

members of the gallery that would wish to make any

comments on these rules – proposed rules?

(NO RESPONSE)

CHAIRMAN HEATH: We could just go off the record

then while Executive Secretary Henderson searches for

Valerie Johnson.

(OFF THE RECORD)

CHAIRMAN HEATH: Thank you very much for your

patience. We’re back on the record. We understand
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that Valerie Johnson with the North Carolina Advocates

for Justice will not be here in time to make comment

but that that organization will be submitting – she

has submitted written comments and that organization

will also be submitting written comments. Thank you

very much for participating in this hearing. The

period for written comments will be held open through

the close of business on February 26, 2014. If you

have further comments, please send them to Executive

Secretary Henderson as directed in the formal notice.

The written comments and the comments made at the

hearing today will be made part of the public record

of these proceedings. The materials previously

submitted by Executive Secretary Henderson are marked

as Exhibit 1 and no additional materials were

submitted at this hearing. Are any further matters to

come before this public hearing? All right. This

hearing is adjourned. Thank you.

(WHEREUPON, THE SESSION WAS ADJOURNED.)

RECORDED BY MACHINE
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9370 Falls of Neuse, Suite 101, Raleigh, NC  27615 
(919) 781-3149  1-800-772-8914  FAX (919) 781-8593 

main.office@southernrehab.net 
www.southernrehab.net 

SOUTHERN REHABILITATION NETWORK, INC. 
 
 
February 24, 2014 
 
Meredith Henderson 
North Carolina Industrial Commission 
4333 Mail Service Center 
Raleigh, NC  27699-4333 
Meredith.Henderson@ic.nc.gov  
 
Re: Comments re: Rules 
  
 
Dear To Whom It May Concern: 
 
Being unable to attend the rescheduled public hearing on this matter, I am submitting my 
comments via letter.  I have practiced in the area of workers’ compensation case management, 
primarily in vocational rehabilitation, for 33 years.  I am employed with Southern Rehabilitation 
Network, Inc. and have worked with other private case management companies in North Carolina 
during my career.   
 
I am the current President of IARP of the Carolinas.  IARP is the International Association of 
Rehabilitation Professionals and is made up of a variety of rehabilitation professionals including 
case managers.  
 
I serve on the Rehabilitation Advisory Group at the invitation of Karen Smith, BSN, RN, COHN-S, 
Section Director for Rehabilitation Nursing at the NCIC.   Additionally, I serve on the Chairman’s 
Advisory Council at the invitation of Chairman Andrew T. Heath. 
 
My long career in workers’ compensation rehabilitation and case management has provided me 
with valuable experience in examining how vocational professionals accomplish our work and 
how we share it with others.   With this in mind, I have some comments related to Rule 04 NCAC 
10C .0109 Vocational Rehabilitation Services and Return to Work 
 
Item (h)    The use of the Dictionary of Occupational Titles (DOT) and Handbook for Analyzing 
Jobs in providing job descriptions 
 Comment:   The DOT is utilized in Social Security hearings to help determine the ability 
of a disability applicant to engage in “substantial gainful employment” in the US economy.  The 
Handbook for Analyzing Jobs is an outstanding resource and guide useful in helping a vocational 
rehabilitation professional decide the important various aspects of a job that should be examined 
as part of a job analysis.  Moreover, it acts as a guide in explaining what the various jobs in the 
DOT mean with regard to training times, general educational development (reasoning, math, 
language), physical demands of jobs, and other aspects of work.   These CONCEPTS are basic 
tools of the trade for a vocational rehabilitation professional or vocational expert.     
       My concern is that this rule not be misinterpreted by any party to mean that 
the job description must actually appear in the DOT or that the vocational professional’s job 
description must enumerate every aspect of work as outlined in The Handbook for Analyzing 
Jobs.  If this is the case, a number of occurrences are possible including, but not limited to: 

 Increased expense for the payer of the vocational services by the required 
investment of significantly more time in preparing reports that detail every aspect 
of work in The Handbook for Analyzing Jobs. 

 The claim that no work is available for a given injured worker because a specific 
DOT title/number cannot be provided 
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 Very long depositions and hearings when vocational professionals are called to 
testify due to the amount of information that may be required in a report 

The DOT and Handbook for Analyzing Jobs are outstanding, valuable resources.   
Resource is the key word.   The process utilized in formulating the DOT which is 
explained via The Handbook for Analyzing Jobs is an extremely valuable process and is 
the foundation of good vocational work when completing job descriptions as well as 
looking at the transferrable skills of injured workers and other clients.  My concern is that 
this portion of the rule not be misconstrued.  Vocational professionals should utilize the 
basic PROCESSES of the DOT and The Handbook, but should not be required to 
provide a single DOT Code or outline each aspect of the job utilizing The Handbook.  If 
the word STANDARDS as used in the Rule refers to the general process, I have no 
issue.  As previously stated, my concern rests with potential for misinterpretation. 
 

Thank you for your time in reviewing these comments. 
 
 
 
Respectfully, 
 
 
 
Kathy Thaman,  MS, CRC, CLCP, MSCC 
Vice President Products & Services 
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Coventry Workers’ Compensation Services ● 750 Riverpoint Drive ● West Sacramento, CA 95605 

 
 
February 26, 2014 
 
 
North Carolina Insurance Commission 

Submitted electronically to:  Meredith Henderson, Executive Secretary 

 
Re:  Request for Comments on Proposed Agency Rules 
 
Ms. Henderson, 
 
Thank you for the opportunity to provide written commentary with regard to the 
aforementioned.  The comments provided relate to issues concerning that addition of paragraph 
(e) in section 04 NCAC 10J.0101, Fees for Medical Compensation, which is effective July 1, 2014.  
Paragraph (e) states: 
 

Employers, insurers, and managed care organizations, or administrators on their behalf, 
may review and reimburse charges for medical compensation, including, but not limited 
to, medical, hospital, and dental fees, without submitting the charges to the 
Commission for review and approval. 

 
After a review of the proposed rules, and consideration of those rules in an operational context, 
we would like to provide the following comments. 

 
1. Effective Date 

Issue:   The added paragraph does not make it clear whether the change is applicable to 
dates of injury on and after July 1, 2014, dates of service on and after July 1, 2014, or 
something else.  
 
Solution:  Add specificity to effective date.   

 
2. DRG Version 

Issue:  In order to begin reviewing inpatient facility bills, bill review vendors will need to 
install the appropriate version of DRG.  Section (d) (1) refers to, “the 2001 Diagnostic 
Related Groupings adopted by the State Health Plan”, which does not exactly match the 
standard terminology used for referencing DRG.  The appropriate reference to DRG is by 
version rather than year.  Medicare updates DRG on a fiscal year basis, beginning each 
October; therefore, a reference to what the State Health Plan used in 2001 does not specify 
the DRG version bill review vendors will need to program for. 
 
 
Solution: Specify exact version of DRG to be used. DRG version 18 was in effect as of 
Medicare’s fiscal year 2000, effective for discharges between October 1, 2000 and 
September 30, 2001. 
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3. DRG Reimbursement Methodology 

Issue:   Besides the payment band restrictions applicable to inpatient reimbursement 
outlined in section (d), there are no other deviations from standard Medicare-based DRG 
reimbursement mentioned in the rule.  Few workers’ compensation jurisdictions use all of 
Medicare’s rules and payment policies when determining reimbursement for inpatient 
facilities.   
 
Solution:  Add language to clarify applicability of Medicare-based rules and policies, such as: 

Whenever a component of the Medicare program is revised and effective, use of the 
revised component shall be required for compliance with NCIC rules. 

 If there is potential for conflict in other rules, add language to confirm the rule(s) that take 
precedence.   
 

I thank you for the opportunity to review the proposed rules and provide the feedback above, 
and for your consideration of the aforementioned comments. 
 
Best regards always, 
 

 
 
Leann Lewis 
Business Consultant, Coventry Workers’ Compensation Services 
 
Office:  (615) 984-7296   
Email:  lxlewis@cvty.com 

Cc:  Francine Johnson, VP, Coventry Workers’ Compensation Services 
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February 26, 2014 

VIA EMAIL meredith.henderson@ic.nc.gov  

Meredith Henderson, Executive Secretary 

North Carolina Industrial Commission 

4333 Mail Service Center 

Raleigh, NC  27699-4333 

 
Re: Comments to Proposed Rules 

   
Dear Executive Secretary Henderson: 

 We respectfully submit comments to proposed Rules 04, NCAC 10A .0612 Depositions, 

.0613 Expert Witnesses and Fees, and .0603 Responding to a Party’s Request for Hearing.  We 

have over 50 combined years of experience before the North Carolina Industrial Commission.  

Our practice generally involves the representation of employers and carriers, and we are often 

involved in complex occupational disease cases.   The primary issues about which we are 

concerned deals with costs which are required by the proposed rules to be paid by the 

defendants.  The proposed rules exceed the statutory authority for the award of costs and the 

shifting of costs to the defendants.  

Workers’ Compensation Act 

There are three statutes in the Workers’ Compensation Act that address the authority of 

the Industrial Commission to assess the costs of depositions against any party.   

First, pursuant to N.C. Gen. Stat. § 97-74, “the Industrial Commission shall tax as a part 

of the costs in cases in which compensation is awarded a reasonable allowance for the services of 

members of the advisory medical committee attending such hearings…”   The AMC’s purpose 

was to provide independent and unbiased opinion as to the existence of an occupational disease.  

It is significant that § 97-74 only allows the Industrial Commission to tax such costs when 

“compensation is awarded” to Plaintiff. 
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Second, N.C. Gen. Stat. § 97-80(b) provides that “the Commission…shall have the power 

… to tax costs against the parties” including costs of the depositions ordered to be taken by the 

Commission pursuant to § 97-80(d).  Section 97-80(b) provides authority to tax costs against 

“the parties”—not just against defendants.   Subsection (d) of this statute provides: 

(d)  The Commission may order testimony to be taken by deposition and 

any party to a proceeding under this Article may, upon application to the 

Commission, which application shall set forth the materiality of the evidence to 

be given, cause the deposition of witnesses residing within or without the State to 

be taken, the costs to be taxed as other costs by Commission.  . . .  

The taxing of costs should take into consideration the prevailing party.  See for example § 

97-74 supra.  The statute gives no authority to the Commission to award costs for a discovery 

deposition, nor does it allow for costs to be assessed if the party does not make the mandatory 

pre-deposition showing regarding the materiality of the evidence sought to be obtained by 

deposition.  Per N. C. Gen. Stat. § 7A-314 expert witness fees may be assessed only if the expert 

witness testified pursuant to a subpoena. 

 Based on the authority conferred in § 97-80(b), the Commission promulgated Rule 612 

which provides: 

When additional medical testimony is necessary to the disposition of a 

case, the original hearing officer may order the deposition of medical witnesses, 

such depositions to be taken on or before a day certain not to exceed sixty (60) 

days from the date of the ruling, provided the date may be postponed for good 

cause shown. The hearing officer shall issue a written order setting time within 

which such deposition shall be taken. The costs of such depositions shall be borne 

by the defendants for those medical witnesses whom defendants paid for the 

initial examination of the plaintiff, and in those cases where defendants are 

requesting the depositions, and in any other case in which, in the discretion of the 

Commission or Deputy Commissioner, it is deemed appropriate..   

 As a matter of law, the IC rules must conform to the statutory mandate.  See § 97-80 (a), 

and Evans v. Asheville Citizens Times Co., 246 N.C. 669, 100 S. E. 2d (1957).   As noted above, 

Rule 612 provides authority to assess deposition costs to defendants for medical depositions of 

doctors who examine plaintiff at the defendant’s expense or for medical depositions taken at the 

defendants request, when deemed necessary by the Deputy Commissioner and so ordered.   Thus 

the rule only provides for the defendant to be required to pay for the deposition of a treating 

physician where the defendant paid for the initial exam—which, by definition would occur either 

in an admitted claim, or a pay without prejudice claim, or as a result of an independent medical 

evaluation requested by defendant or agreed to be financed by defendant—such as a panel exam 

which the defendant agreed to pay. 
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 This rule is consistent with Rule 26 of the North Carolina Rules of Civil Procedure, 

which provides in relevant part: 

Unless manifest injustice would result, (i) the court shall require that the party 

seeking discovery pay the expert a reasonable fee for time spent in responding to 

discovery under subdivision (b)(4)a2 of this rule; and (ii) with respect to 

discovery obtained under subdivision (b)(4)a2 of this rule the court may require 

the party seeking discovery to pay the other party a fair portion of the fees and 

expenses reasonably incurred by the latter party in obtaining facts and opinions 

from the expert. 

Only two cases could be found in North Carolina in which the Industrial Commission 

awarded an expert witness fee as deposition costs pursuant to N.C. Gen. § 97-80.  In Grantham 

v. R.G. Barry, 115 N.C. App. 293, 444 S.E.2d 659 (1994), plaintiff requested expert fees for its 

expert witness, Dr. Schiller.  Citing to §97-80(a), the Court stated that N.C. Gen. Stat. § 97-80(a) 

(1991 & Supp.) gives the “Commission or any member thereof, or any person deputized by it,  . . 

. the power, for the purpose of [the Workers' Compensation Act], to tax costs against the parties . 

. ..”  The Court upheld the Deputy Commissioner’s refusal to grant the request for fees of 

$3,197.60 on the grounds that these charges were “charges incurred by plaintiff to prosecute her 

claim.  Defendants are not responsible for paying bills incurred by plaintiff to obtain expert 

toxicological support for her claim.”  Id. at 302.   The Commission awarded $350 for the 

deposition testimony and file review. 

Harvey v. Raleigh Police Dep’t, 85 N.C. App. 540, 355 S.E.2d 147 (1987) is the other 

case in which deposition costs have been assessed based on the above statute.  In Harvey, the 

Court did not find that the Deputy Commissioner abused his discretion when he assessed the 

costs of plaintiff’s expert’s deposition against the defendant.  The opinion does not reflect 

whether an expert witness fee was awarded or just the cost of the deposition.  Harvey and 

Grantham do not set forth a tradition suggesting that defendants should pay all costs, win or lose; 

rather, these cases stand for the principle that the Commission has the discretionary authority to 

direct costs as provided by statute. 

Third, pursuant to N.C. Gen. Stat. § 97-88.1, the Industrial Commission may assess 

costs and attorney’s fees if it determines that “any hearing has been brought, prosecuted, or 

defended without reasonable ground[.]”  The determination of whether to shift costs based on 

this statute is in the discretion of the Commission, and its award or denial of an award will not be 

disturbed absent an abuse of discretion.” Troutman v. White & Simpson, Inc., 121 N.C. App. 48, 

54-55, 464 S.E.2d 481, 486 (1995), disc. review denied, 343 N.C. 516, 472 S.E.2d 26 (1996). An 

abuse of discretion results only where a decision is “‘manifestly unsupported by reason or is so 

arbitrary that it could not have been the result of a reasoned decision.’” Long v. Harris, 137 N.C. 

App. 461, 465, 528 S.E.2d 633, 635 (2000) (quoting State v. Hennis, 323 N.C. 279, 285, 372 

S.E.2d 523, 527 (1988)). “In determining whether a hearing has been defended without 

reasonable ground, the Commission (and a reviewing court) must look to the evidence 

introduced at the hearing. ‘The test is not whether the defense prevails, but whether it is based in 

reason rather than in stubborn, unfounded litigiousness.’” Cooke v. P.H. Glatfelter/Ecusta, 130 

N.C. App. 220, 225, 502 S.E.2d 419, 422-23 (1998) (quoting Sparks v. Mountain Breeze Rest., 
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55 N.C. App. 663, 665, 286 S.E.2d 575, 576 (1982)).  This statute is consistent with N.C. Gen. 

Stat. § 6-1, which allows costs to be awarded “[t]he party for whom judgment is given….”  Costs 

are not awarded to a party who does not prevail.  See generally N.C. Gen. Stat. § 6-18, 6-19. 

Thus, as the three statutes contained in the Workers’ Compensation Act indicate, there is 

no automatic mechanism by which costs should be assessed against Defendant. Rather, 

deposition costs are within the discretion of the Commission and the outcome of the matter is an 

essential factor in such an assessment.   

Defendants object to being assessed costs of trial and deposition testimony that they did 

not request without a finding that Plaintiffs suffer from an occupational disease.  Such cost 

shifting means that Defendant is funding mass screening and litigation against itself for the 

questionable diagnoses of occupational diseases that Plaintiffs often do not have.  This scheme 

insures that Plaintiffs’ counsel incur no financial risk for bringing claims against employers and 

instead are rewarded for bringing any action whether valid or not.  The expense of litigation is a 

major consideration to defendants—even where defendants know the claim is unjustified by the 

facts at issue. 

North Carolina General Statutes Limit The Definition of Costs 

In addition to the issue of whether Defendant should be forced to bear the costs of 

discretionary expert fees, a second issue arises as to what constitutes “costs.”  There is no 

definition of “costs” contained in the Workers’ Compensation Act or in the Workers’ 

Compensation Rules.   However, costs related to civil actions are specifically defined by the 

North Carolina General Statutes.  Under North Carolina law, costs can only be reimbursed when 

expressly allowed by specific statutory authority.  See, e.g., Estate of Smith v. Underwood, 127 

N.C. App. 1, 12, 487 S.E.2d 807, 815 (1997).  The items enumerated in Section 7A-305(d) “are 

complete and exclusive and constitute a limit on the trial court’s discretion to tax costs.” N.C. 

Gen. Stat. § 7A-305(d) (2011).  While the costs included in Section 7A-305(d) are costs the court 

is “required to assess,” Springs v. City of Charlotte, 704 S.E.2d 319, 327 (N.C. Ct. App. Jan. 18, 

2011) (citation omitted), those costs include “[r]easonable and necessary fees of expert witnesses 

solely for actual time spent providing testimony at trial, deposition, or other proceedings.”  N.C. 

Gen. Stat. § 7A-305(d)(11) (emphasis added).  Thus, neither courts nor the Industrial 

Commission have authority to award any and all fees to experts. Springs, 704 S.E.2d at 328.  

There is “no authority in the current statutes authorizing the trial court to assess costs for an 

expert witness’ preparation time.” Id.  The Springs holding is consistent with the reasoning in the 

Grantham v. R.G. Barry, 115 N.C. App. 293 (1994), supra, in which the Deputy Commissioner 

found that fees associated with obtaining expert support for plaintiff’s claim would not be proper 

to assess against defendants.   
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Thank you for the opportunity to submit comments to the proposed Rules. 

 Sincerely, 

SMITH MOORE LEATHERWOOD LLP 

 
      ______________________________________ 

      Jeri L. Whitfield, NCSB 8092 

         
      _________________________________ 

      Lisa Shortt, NCSB 29097 

 

      _________________________________ 

      Laura D. Burton, NCSB 24203 

 

JLW/cd 

48



 

1178283.3  1 
 

COMMENTS TO PROPOSED RULES 

 

IC Proposed Rule: 

04 NCAC 10A .0612 DEPOSITIONS 
 (b) When medical or other expert testimony is requested by the parties for the disposition of a 

case, a Deputy Commissioner or Commissioner may order expert depositions to be taken on or 

before a day certain not to exceed 60 days from the date of the hearing; provided, however, the 

time allowed may be enlarged or shortened in the interests of justice or to promote judicial 

economy, or where required by the Act. The costs of up to two post-hearing depositions selected 

by the employee of health care providers who evaluated or treated the employee shall be borne 

by the employer.  

 

Authors’ Proposed Revision: 

04 NCAC 10A .0612 DEPOSITIONS 
 (b) When medical or other expert testimony is requested by the parties for the disposition of a 

case, a Deputy Commissioner or Commissioner may order expert depositions to be taken on or 

before a day certain not to exceed 60 days from the date of the hearing; provided, however, the 

time allowed may be enlarged or shortened in the interests of justice or to promote judicial 

economy, or where required by the Act. The costs of up to two post-hearing depositions selected 

by the employee of health care providers who evaluated or treated the employee at defendants’ 

expense shall be borne by the employer. 

 

Comment1:  We request that the phrase “health care providers who evaluated or treated the 

employee” be further clarified to include the language appearing in current Rule 612 which 

provides: “The costs of such depositions shall be borne by defendants for those medical 

witnesses who examined plaintiff at defendants’ expense.”  This allows the employee in an 

admitted claim to present evidence without bearing the costs of a deposition of a medical care 

provider.  However, there is no statutory basis for requiring a defendant to pay the plaintiff’s 

litigation costs in cases in which the employee is unsuccessful.    

 

If this rule requiring the defendants to pay the costs of depositions is not limited to physicians 

who evaluated or treated the plaintiff at defendants’ expense, at a minimum, it should be limited  

to physicians who have regularly treated the Employee in the case of an occupational disease or 

exposure claim or to whom the employee immediately sought treatment and evaluation in the 

case of accidental workplace injury.  The reason for requesting this clarification is that it is often 

the case in claims of occupational exposure that employees are sent to selected medical 

“experts” for the purpose of a diagnosis of an alleged occupational disease, where the “expert” 

routinely diagnoses the occupational disease of “asbestosis” based upon x-rays which are not 

taken in the routine course of a medical practice, are not read by a radiologist, and often are 

taken on equipment no longer used by the medical profession.  These experts do not offer 

treatment or follow-up and often charge fees far in excess of actual treating physicians.  In short, 

these retained “experts” are selected for litigation and to the extent the employee intends to offer 

them as witnesses, the employer should not bear the costs of these experts.  Similarly, in the case 

of an alleged accidental injury, the employer should not bear the cost of plaintiffs’ retained 

litigation expert where the claim is ultimately unsuccessful. 
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IC Proposed Rule: 

(b) . . . The parties may notice depositions of additional experts, and the costs thereof shall be 

borne by the party noticing the depositions; provided, however, if a ruling favorable to the 

employee is rendered and is not timely appealed by the employer, or the employer’s appeal is 

dismissed or withdrawn, then the employer shall reimburse the employee the costs of such 

additional expert depositions.  

  

 

Authors’ Proposed Revisions:   

(b) . . . The parties may notice depositions of additional experts, and the costs thereof shall be 

borne by the party noticing the depositions; provided, however, if a final ruling favorable to the 

employee is rendered then, in the discretion of the Commission or Deputy Commissioner, the 

costs thereof may be assessed against the employer.  The employer may be required by the 

Commission to reimburse the employee the costs of such additional expert depositions.    

 

Comment 2:  We request that the Industrial Commission be given discretion to decide whether to 

shift the cost of expert depositions, which allows the Commission to determine the 

reasonableness of the request.   

 

IC Proposed Rule: 

(b) . . . Notwithstanding this provision, the parties may come to a separate agreement regarding 

reimbursement of deposition costs, which shall be submitted to the Commission for approval. 

Provided further, in (i) claims pursuant to G.S. 97-29(d) and (ii) cases involving exceptional, 

unique, or complex injuries or diseases, the Commission may allow additional depositions of 

experts to be taken at the employer's expense, when requested by the employee and when 

necessary to address the issues in dispute, in which case the employee shall state, and the 

Commission shall consider, at a minimum, the following factors when determining whether or 

not the employer shall bear the costs of such depositions:  

(1) The name and profession of the proposed deponent;  

(2) If the proposed deponent is a health care provider, whether the health care provider 

evaluated, diagnosed or treated the employee;  

(3) The issue to which the testimony is material, relevant and necessary;  

(4) The availability of alternate methods for submitting the evidence and the efforts made to 

utilize alternate methods;  

(5) The severity or complexity of the employee's condition;  

(6) The number and complexity of the issues in dispute;  

(7) Whether the testimony is likely to be duplicative of other evidence; and  

(8) The opposing party's position on the request.  

 

Authors’ Proposed Revisions: 

(b) . . . Notwithstanding this provision, the parties may come to a separate agreement regarding 

reimbursement of deposition costs, which shall be submitted to the Commission for approval. 

Provided further, in (i) claims pursuant to G.S. 97-29(d) and (ii) cases involving exceptional, 

unique, or complex injuries or diseases, the Commission may require the parties to agree upon a 
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mutually acceptable expert (either selected by the parties or via a procedure adopted by the 

Commission) to examine the employee, if requested, and provide expert opinion evidence at the 

employer's expense, when necessary to address the issues in dispute.  The Commission shall 

consider, at a minimum, the following factors when determining whether or not the employer 

shall bear the costs of such depositions:  

(1) The name and profession of the proposed deponent;  

(2) If the proposed deponent is a health care provider, whether the health care provider 

evaluated, diagnosed or treated the employee;  

(3) The issue to which the testimony is material, relevant and necessary;  

(4) The availability of alternate methods for submitting the evidence and the efforts made to 

utilize alternate methods;  

(5) The severity or complexity of the employee's condition;  

(6) The number and complexity of the issues in dispute;  

(7) Whether the testimony is likely to be duplicative of other evidence; and  

(8) The opposing party's position on the request.  

 

 

Comment 3:  Again, this rule should only tax costs against the defendant if the employee 

prevails.  See comments 1 and 2 above.   

 

A proposed rule should be considered that forces the parties to agree on mutual experts for 

whom the Employer will bear the costs.  (A proposed rule of that nature could benefit all because 

the parties are more likely to resolve the cases without the need for a hearing.  The additional 

benefit is that the employer would pay the costs of the expert, and therefore the cost of the expert 

would not be paid by the plaintiff, even if the plaintiff did not prevail.)    

 

Absent such an agreement or the use of a mutual expert, the shifting of costs should occur only 

when the plaintiff prevails. This is consistent with the structure of the Act which provided for the 

use of an Advisory Medical Committee under N.C. Gen. Stat. §97-72, and provided that in cases 

in which compensation is awarded, the Commission can tax a reasonable allowance for the 

services of members of the AMC.  N.C. Gen. Stat. §97-74.  This is consistent with N.C. Gen. Stat. 

§ 6-1, which allows costs to be awarded “[t]he party for whom judgment is given….”  Costs are 

not awarded to a party who does not prevail.  See generally N.C. Gen. Stat. §§ 6-18, 6-19.”   

 

 

IC Proposed Rule  

 

(b). . . The term "costs" as used in this rule shall mean the expert's fee as approved by the 

Commission for the deposition, including the expert's time preparing for the deposition, if 

applicable, and shall include fees associated with the production and delivery of a transcript of 

the deposition to the Commission, including the court reporter's appearance fee, but shall not 

include costs for a party to obtain his or her own copy of the deposition transcript, or attorney's 

fees associated with the deposition, unless so ordered by the Commission pursuant to G.S. 97-

88.1.  
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Comment 4:  The statutory and common law definition of “costs” would exclude the expert’s 

time preparing for the deposition.  See N.C. Gen. Stat. § 7A-305(d): “The following expenses, 

when incurred, are assessable or recoverable, as the case may be.  The expenses set forth in this 

subsection are complete and exclusive and constitute a limit on the trial court’s discretion to tax 

costs pursuant to G.S. 6-20:  . . . (11) Reasonable and necessary fees of expert witnesses solely 

for actual time spent providing testimony at trial, deposition, or other proceedings.”   See 

generally N.C. Gen. Stat. § 6-18, 6-19.  (However, a treating physician is allowed to bill the 

defendant for time spent treating the plaintiff including the preparation of reports.  This is 

handled as a medical bill, not a “cost.”  CPT code 99080 is used for the preparation of special 

or lengthy reports.)  There is no statutory authority to require the employer to pay for the 

expert’s time preparing for the deposition.  There is no statutory authority to support requiring 

the employer in a denied claim to pay for the expert’s fee and deposition costs where the 

employee is unsuccessful.  There is no support in law or equity for making the employer finance 

the employee’s litigation against the employer itself, when the employee’s claim is not 

meritorious. 

 

 We request that the Industrial Commission follow North Carolina law in its definition of costs 

that it can assess against the Employer.  There is no definition of “costs” contained in the 

Workers’ Compensation Act.   However, costs related to civil actions are specifically defined by 

the North Carolina General Statutes.  Under North Carolina law, costs can only be reimbursed 

when expressly allowed by specific statutory authority.  See, e.g., Estate of Smith v. Underwood, 

127 N.C. App. 1, 12, 487 S.E.2d 807, 815 (1997).  The items enumerated in Section 7A-305(d) 

“are complete and exclusive and constitute a limit on the trial court’s discretion to tax costs.”  

N.C. Gen. Stat. § 7A-305(d) (2011).  While the costs included in Section 7A-305(d) are costs the 

court is “required to assess,” Springs v. City of Charlotte, 704 S.E.2d 319, 327 (N.C. Ct. App. 

Jan. 18, 2011) (citation omitted), those costs include “[r]easonable and necessary fees of expert 

witnesses solely for actual time spent providing testimony at trial, deposition, or other 

proceedings.”  N.C. Gen. Stat. § 7A-305(d)(11) (emphasis added).  Thus, neither courts nor the 

Industrial Commission have authority to award any and all fees to experts.  Springs, 704 S.E.2d 

at 328.  There is “no authority in the current statutes authorizing the trial court to assess costs 

for an expert witness’ preparation time.”  Id.  The Springs holding is consistent with the 

reasoning in the Grantham v. R.G. Barry, 115 N.C. App. 293 (1994), supra, in which the Deputy 

Commissioner found that fees associated with obtaining expert support for plaintiff’s claim 

would not be proper to assess against defendants.  While a party may come to an agreement for 

fees with an expert it retains, it is fundamentally unfair and not authorized by North Carolina 

statutes for the Industrial Commission to assess fees against the employer for time spent by an 

expert it did not retain in preparing for a deposition it did not request.  Again, this issue would 

be resolved if the parties came to an agreement on the use of an expert and the employer agreed 

to assume that expense. 
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IC Proposed Rule: 

 

04 NCAC 10A .0613 EXPERT WITNESSES AND FEES 

. . .  
(c) The Commission shall issue an order setting the deposition costs of the expert. The term 

"costs" as used in this rule shall mean the expert's fee as approved by the Commission for the 

deposition, including the expert's time preparing for the deposition,  and shall include fees 

associated with the production and delivery of a transcript of the deposition to the Commission, 

including the court reporter's appearance fee, but shall not include costs for a party to obtain his 

or her own copy of the deposition transcript, or attorney's fees associated with the deposition, 

unless so ordered by the Commission pursuant to G.S. 97-88.1.  

 

Author’s Proposed Revisions: 

 

(c) The Commission shall issue an order setting the deposition costs of the expert. The term 

"costs" as used in this rule shall mean the expert's fee as approved by the Commission for the 

deposition, excluding the expert's time preparing for the deposition,  and shall include fees 

associated with the production and delivery of a transcript of the deposition to the Commission, 

including the court reporter's appearance fee, but shall not include costs for a party to obtain his 

or her own copy of the deposition transcript, or attorney's fees associated with the deposition, 

unless so ordered by the Commission pursuant to G.S. 97-88.1.  

 

See Comment 4 above. 

 

General Comment:  We request that it be made explicit that employees’ designation of experts 

for which costs are assessed against employer should not be made in contravention of existing 

rules regarding the selection and responsibility for payment of certain experts.  For example, 

cost shifting should not occur if plaintiff retains a vocational rehabilitation expert outside of the 

provisions of N.C. Gen. Stat. § 97-32.2 (b). 

 

 

IC Proposed Rule: 

 

04 NCAC 10A.0603  RESPONDING TO A PARTY’S REQUEST FOR HEARING 

 

This rule is written to imply that only the employee can request a hearing.  It should be changed 

to read: 

 

(a)  No later than 45 days from receipt of a request for hearing from a party, the opposing 

party or parties shall file with the Commission a response to the request for hearing. 
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101 South Elm Street 
Greensboro,  NC  27401 

 
 

Reply to Chapel Hill Office 

 
Via Electronic Mail to meredith.henderson@ic.nc.gov 
 
Honorable Meredith R. Henderson 
Executive Secretary 
North Carolina Industrial Commission 
Raleigh, North Carolina 
 

Re: Comment on Industrial Commission Permanent Rules 
Proposed Pursuant to Section Law 2013-294 

 
Dear Ms. Henderson: 
 
 I am filing these comments on behalf of the North Carolina State AFL-CIO.   
 
 The North Carolina State AFL-CIO appreciates the hard work of the Industrial 
Commission, and all of the interested parties, in developing these rules consistent with the 
North Carolina Administrative Procedure Act. 
 
 These comments are limited to two proposed rules that impact uniquely on the 
workers’ compensation claims of employees not represented by lawyers. 
 
 PROPOSED RULE 04 NCAC 10E.0203 (a) (2).   FEES SET BY COMMISSION 
 
 The North Carolina State AFL-CIO opposes the adoption and urges the deletion of 
the proposed subdivision (a) (2) or, alternatively, urges deletion of the language in (a) (2) 
that imposes an obligation on the employee to pay 50% of this fee and authorizes the 
employer to take a credit for the employee’s share.  
 
 The proposed subdivision presently reads: 
 

(a)(2) three hundred dollars ($300.00) for the processing of a Form 21 Agreement for 
Compensation for Disability, Form 26, Supplemental Agreement as to Payment of 
Compensation, or Form 26A, Employer’s Admission of Employee’s Right to 
Permanent Partial Disability to be paid by the employee and the employer in equal 
shares.  The employer shall pay such fee in full when submitting the agreement to 
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the Commission.  Unless the parties agree otherwise or the award totals $3,000 or 
less, the employer shall be entitled to a credit for the employee’s 50% share of 
such fee against the award; 

  
 As proposed, this subdivision is: 1) impermissible under the mandatory benefit 
payment provisions of the Workers’ Compensation Act; 2) inconsistent with the basic 
premises underlying the workers’ compensation system; and 3) contrary to the 
recommendation of the informal committee, comprised of representatives of the plaintiff and 
the defense bar.  
 
 First, proposed subdivision (a)(2) acts to impermissibly reduce the compensation 
rates set by the General Assembly.  Employees found to suffer from permanent partial, 
temporary partial, or temporary total disability are statutorily entitled to a specific 
compensation rate.  G.S. §§ 97-29,-30,-31.   In effect, proposed subdivision (a)(2) acts to 
reduce that compensation rate by charging claimants a “processing fee.”  This deprives the 
injured employee of compensation he or she is entitled to receive and thus is inconsistent 
with the Act. 
 
 Moreover, proposed subdivision (a)(2) is inconsistent with the basic premises 
underlying the workers’ compensation system.  Workers’ compensation is an insurance 
system for covering employees’ workplace injuries in lieu of reliance on tort law. Workers’ 
compensation systems are generally supported by legislative appropriations and 
assessments on employers and insurers. Fees and expenses incurred by employers and 
insurers in participating in the workers’ compensation system are taken into account in 
establishing premiums and as costs of carrying on their business.  These expenses are the 
costs of doing business by employers and insurers and, in effect, offset taxable income. On 
the other hand, fees assessed against injured employees reduce the modest benefits to 
which they are statutorily entitled with no corresponding tax saving.  Requiring injured 
employees to absorb employers’ costs of doing business in this manner is antithetical to the 
principles underlying the workers’ compensation system.   
 
 Given these clear deficiencies, it is unsurprising that proposed subdivision (a)(2) is 
inconsistent with the recommendations given by the informal committee comprised of 
representatives of the plaintiff’s and defense bar.   Defense attorney Julia Ellen Dixon 
presented this recommendation to the Commission on October 16, 2013.   To compensate 
for the revenue lost by elimination of these fees, Ms. Dixon reiterated the insurers and 
employers’ “commitment to seek alternative sources of funding for the Commission.”  
 
 The consequences of this change are especially important given that many 
employees entering into Form 21, Form 26, and Form 26A agreements proceed without 
legal representation.  Such employees will be less likely to take into consideration the fee-
split provision when negotiating with employers.  
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 The North Carolina State AFL-CIO supports the deletion of the proposed subdivision 
(a)(2).  In the alternative, it supports deleting the language requiring the employee to pay an 
equal share of subdivision (a)(2)’s fee.  Should the Commission adopt the latter approach, 
the North Carolina State AFL-CIO encourages the Commission to agree that this 
subdivision will be removed altogether, along with those provisions requiring fees for the 
processing of forms 21, 26, and 26A, upon identification of the alternative sources of funding 
projected by Ms. Dixon.  
  
 PROPOSED RULE 04 NCAC 10A .0801.  WAIVER OF RULES 
 
 The North Carolina State AFL-CIO supports the restoration of language deleted from 
the previous rule and the addition of language to help assure that indigent employees or 
employees otherwise without sufficient financial resources are able to proceed with his or 
her claim.  This is particularly important since the proposed rules now impose responsibility 
on injured workers for additional costs and expenses in some circumstances. 
 
 This rule as proposed reads: 
 

In the interests of justice or to promote judicial economy, the Commission may, except as 
otherwise provided by the Rules in this Subchapter, waive or vary the requirements or 
provisions of any of the rules in this Subchapter in a case pending before the Commission 
upon written application of a party or upon its own initiative only if the employee is not 
represented by counsel.  Factors the Commission shall use in determining whether to grant the 
waiver are: 
 

(1) the necessity of a waiver; 
(2) the party’s responsibility for the conditions creating the need for a waiver; 
(3) the parties’ prior requests for a waiver; 
(4) the precedential value of such a waiver; 
(5) notice to and opposition by the opposing parties; and 
(6) the harm to the party if the waiver is not granted. 

 
 The North Carolina State AFL-CIO proposes that the following additional language 
be added to reinstate language previously deleted recognizing the particular vulnerability of 
unrepresented workers, and addressing workers indigent or otherwise without sufficient 
financial resources, to proceed with their claims. 
 

The rights of any unrepresented employee will be given special consideration to the end 
that an employee without an attorney shall not be prejudiced by a failure to strictly comply 
or inability to comply with any one of these Rules.  In the interests of justice, the Industrial 
Commission may waive the Rules for any unrepresented or represented employee, when 

56



Honorable Meredith R. Henderson 
Executive Secretary 
February 26, 2014 
Page 4/4 

such waiver is necessary for an indigent employee or employee otherwise without 
sufficient financial resources to proceed with his or her claim. 

Thank you for the opportunity to participate in this process. 

HNPjr/bo 

Respectfully, 0 
~ -~~- ,.. 
Henry N. Patterson, Jr. 
N.C. State Bar No. 3366 

Cc: James Andrews, President, North Carolina State AFL-CIO 
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